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BOOK REVIEWS
Amerncans on Guard. By COLONEL 0. R. McGUmE, Washington,
D. C.. American Good Government Society, London, England, The
Mitre Press, Mitre Street, E.C.3. 1942. Pp. xxix, 400.
Colonel McGuire, whose speeches make up the body of this
book, Amertcans on Guard, is a native of Kentucky. He was born
in Monroe County. For several years he was a clerk in the Treasury
Department at Washington and was counsel to the ComptrollerGeneral of the United States, Mr. John R. McCarl. Later he entered
the practice of law at Washington and become general counsel for
the American Good Government Society. When the American Bar
Association in 1933 created a special committee on administrative
law, it made Colonel McGuire a member and in 1935 he became its
chairman. As chairman of this committee he helped to draw the
Logan-Walter Adminstrative Law Bill, which sought to correct absolutism existing under past legislation granting power to administrative boards and to provide for- judicial review of administrative
decisions. His position as counsel for the American Good Government Society and as chairman of this important Bar Association
committee made Colonel McGuire much in demand as a speaker at
bar association gatherings and public meetings. Amercans on
Guard is compiled by Mr. Richard Harwood-Staderman, president of
the American Good Government Society, by selecting speeches made
by Colonel McGuire which are of general interest, especially those
bearing on the control of administrative boards, a timely topic. The
title of the book is taken from Washington's injunction: "Put none
but Americans on guard tonight."
Dean Pound, a champion for judicial review of the findings of
administrative boards, has written an introduction. The next to
the last paragraph of his introduction seems of sufficient importance
to warrant quoting in full:
'Today ideas of public law imported from Continental
Europe are being taught and urged against our American
legal-constitutional polity. We are told that a constitutional
democracy is a contradiction in terms. We are told that the
bills of rights are founded on eighteenth-century philosophical
ideas of natural rights which the World has outgrown. We are
told that the separation of powers and consequent high position
of the judiciary in our polity are not more than an eighteenthcentury political fashion based on a mistaken notion of Montesquieu as to the British constitution of his time. In the rise of
political absolutism throughout the World, we, too, show signs
of becoming infected."
Many of Colonel McGuire's speeches are in keeping with the
thought expressed by Dean Pound. Colonel McGuire points out that
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there are one hundred thirty-odd administrative agencies, manned
by 850,000 officers and employees, in our government today- and
that one such agency alone decides more than four times as many
cases as are decided in a like period by all the Federal courts combined, including both constitutional and legislative courts. The
findings of many of these agencies are final as to the facts. As to
their methods, he cites an instance where the general counsel of one
of these agencies "attempted to sustain a subpoena bringing the
officers and the records of a bank covering a ten-year period across
the continent for the convenience of a trial examiner." He also
cites instances to refute the contention that administrative boards
expedite matters. He calls attention to the famous Morgan and
Kansas City Stockyard case which was before the Supreme Court
four times because the admimstrative records had not been prepared in such a manner that the court could determine the merits
of the case. He also meets the assertion that administrative boards
are made up of experts in their special field by the assertion that
"as a matter of fact, in ninety-nine cases in one hundred, the adnumstrator is an ex-offico expert only. He is an expert because he
is sufficiently active politically to get himself appointed to public
office."
As a way out of the present difficulties the Committee on Administrative Law, under Colonel McGuire's direction, proposes that
we should have a federal administrative court with judicial power
to review questions of both law and fact involved in controversies
with bureaucracy.
University of Kentucky
W LEwIs ROBERTS
College of Law

Cases and Materzals on the Law of Possessory Estates. By RIcaR. POWELL. Second Edition, Property Series. St. Paul. West
Publishing Co., 1943. Pp. xxxix, 565.
This casebook on Possessory Estates is a companion book of
Cases on Trusts and Estates by the same author; Cases on Landlord and Tenant by Professor Jacobs; and Cases on Vendor and
Purchaserby Professor Handler. It contains an excellent selection
of decisions bearing upon the various estates in land, equitable interests, and relations involving possessory estates. Under the latter
heading the matter of lateral and subjacent support, nuisance, water,
waste, distribution of benefits and burdens as between owners of
present and future interests, and concurrent ownership is covered.
This second edition follows the arrangement of the first. Recent
cases and statutory enactments have been inserted. The footnotes
embody references to law review articles and to the Restatement of
Property. The book contains the Introduction to the Law of Real
Property by Dean Bigelow and Professor Madden, printed in sections
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under the appropriate headings of the casebook.

In addition there is

much material taken from texts on real property and occasionally
an excerpt from a law review article.

The paper, printing and binding are of the usual high standard
of West casebooks.

Montgomery's Federal Taxes on Corporations, two volumes,
Tax Determination and Returns, 1942-43; Gross Income and Deductions, 1942-43. By ROBERT H. MONTGOERY. The Ronald Press
Company, New York: Pp. xii, 981; xii, 1056.
Mr. Montgomery has for twenty years been publishing each
year a Federal Tax Handbook, which has been much used by lawyers
in computing federal tax returns for their clients. When we think
of a handbook we usually have in mind a concise statement of department rulings and a summary of the court decisions interpreting
the tax statutes involved. Mr. Montgomery's book this year for
corporate lawyers to use in computing tax returns is far from a
handbook according to the usual conception of one. He has produced two volumes on federal corporate taxes, consisting of slightly
over two thousand pages. This is in keeping with the growth of
taxes and regulations on corporations in the past few years. The
field of federal corporate taxes has expanded far beyond the confines of a handbook. The author himself says in his preface: "My
publisher with his usual perspicacity morosely remarked that taxpayers had heavy enough burdens just now without having to tote
around a tax book containing 2000 pages."
In the preparation of this work Mr. Montgomery has had the
help of fifty associates, some of them lawyers and the others certified
public accountants. After a manuscript has run the gauntlet of
such an expert force, it is bound to come out a work of high
standard.
The volume on Tax Determination and Returns is divided into
six parts. The first covers organizations that are subject to federal
corporate taxes, those exempt, determining normal and surtaxes, the
taxation of foreign corporations and of income from United States
possessions, and credit for foreign taxes. The second part takes
up the determination of excess profits tax; the average income
method; mergers, consolidations and liquidations; the invested capital method-inter-corporate exchanges and liquidations; and the
relief provisions. The third division deals with consolidated returns;
the fourth with taxes on undistributed profits; the fifth with administration, including payments, assessments and relief; and the
sixth with the capital stock tax and the declared value excessprofits tax. The volume on Gross Income and Deductions covers
taxable and exempt income, interest, dividends, gain and loss
from sale and exchange of property, capital gains and losses and
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deductions in part one. The second part of the book covers methods
and bases. Both volumes are carefully and completely indexed.
The books contain a very helpful table of refunds and deficiencies
under the retroactive provisions of the Revenue Act of 1942.
The method followed is that of earlier Montgomery tax books.
The section of the code covering the point under discussion isfirst
given in full, the departmental rulings and interpretations regarding
the same are considered and then the decisions of the Board of Tax
Appeals, now the Tax Court of the United States, and other federal
courts are embodied in the discussion. In this way statutes, rulings
and decisions are brought together and then interpreted by men
who have dealt with these tax matters for years.
An attorney who used Mr. Montgomery's Federal Corporate Tax
book last year, found it an excellent ready reference work. He felt,
however, that the authors were often too optimistic from the taxpayer's point of view. This cannot be objectionable to the lawyer
who is preparing his case for a hearing since the authors suggest
for hi all the possible grounds for recovery. When it comes to
drafting instruments, since the present tendency of the courts seems
to be to hold the taxpayer, if possible, the draftsman may have to
guard against this optimism.
W LEwIs ROBERTS
Umversity of Kentucky
College of Law

If Men Were Angels. By JEROME FRANK. Harpers, 1942. Pp.
xii, 380.
In the very first paragraph of the Preface of this book the
author says, "Recurrently, in the following pages the reader will
find statements made in an unqualified and oversimplified form; but
if the reader is patient, he will find that at least some of the necessary qualifications and expansions will occur later." A study of this
statement will show that it consists of two parts; (a) a gratuitous
appraisal by the author of his own literary efforts and (b) a promise to the reader. At the outset, we desire to adopt and incorporate
by reference the author's "appraisal" as one of our chief criticisms
of the book. As to the second portion of the statement-the promise
to the reader-we can only report candidly our own reactions after
a full compliance on our part of a "patient" reading of the book.
We had a very definite feeling of being "let down"; the promise was
not substantially fulfilled and we could only conclude that the publisher's characterization on the jacket that this was a "trail-blazing
book" was inapt.
(1) The
But let us get down to some "court house" facts.
author in one chapter of the book (Chap. V) and in one chapter of
the Appendix (Chap. VII) makes a caustic attack on Dean Pound's
scholarship. The charge is that Pound in a recent statement "cut-
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tered blanket condemnations of all administrative agencies without
naming a single one of them." (p. 34)
The author counters with a
defense of the S.E.C. only. Admitting for the sake of this criticism
that every word the author employs in defending the S.E.C. is correct, it is passing strange that he has nothing to say about the defense of other administrative agencies, playing the dual roles of
prosecutor and judge and especially the N.L.R.B. which has been
subject to constant criticism and attack since the day of its creation.
The Attorney General's Committee on Administrative Procedure has
made it clear that not all administrative agencies fall within the same
category. This is a matter of common knowledge. How can a
Realist, wedded to the factual background, assume that an all out defense of admimstrative agencies can be made effectively by defending the S.E.C. alone? Does not candor require, if a man has a
thesis to defend, that his defense be as broad as the attack? The
author not only espouses a queer theory of the burden of proof but
also in resorting to an "unqualified and oversimplified form" he concludes cavalierly that "to answer Pound, then, is to answer virtually
all the critics of those agencies, for his comments are typical."
(p. 33). Many readers may be confused by the title to this chapter
which unearths the author's private feud with Dean Pound. It is
entitled "Uncritical Criticism." Does the title refer to Pound's or
to the author's contribution-or .both? But regardless of that inquiry, we submit that time and space could have been better
utilized if the author had undertaken an analysis and a defense of
administrative agencies with practical suggestions for their improvement.
(2) The old dodge is resorted to in two chapters (Chapter XII
of the book and Chapter VIII of the Appendix) to line up one of
the great voices of antiqulty-Aristole-im favor of the cause of the
Lord. Judge Frank asserts confidently that "If, today, he (Aristotle)
were a citizen of these United States, he would be defending the
S.E.C. against the diatribes of those who agree with Roscoe Pound's
recent strictures." (p. 200)
A great Realist must know that there
is no Aristotelian type of government in operation anywhere in the
world and that in the very nature of things this great authority of
antiquity could not ever contemplate, even in his wildest dreams,
the complexities of our modern democracy. There is a great book
(which has never received its just dues) written many years ago
by an Englishman--Sir George Cornwall Lewis-entitled "The Influence of Authority in Matters of Opinion." The chapters dealing
with the problem of the limitations on the use of authority are
recommended.
(3) Although lip-service was paid to the Attorney General's
Committee on Administrative Procedure for the purpose of blasting
certain selected statements of Dean Pound, the author apparently
has made no careful study of the individual monographs (one for
each agency) written by that staff. Here is a mass of material that
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is available for a scholarly study by some one of the Judge Frank
persuasion. In one of his conclusions he says, "To insist that if we
have a government made up of 'good men,' we need not bother about
legal restraints on their activities is to secure unconcealed 'personal
government's-dictatorship." (p. 9). What student will find fault with
this admirable maxim? But the author did not desire to tackle this
perplexing problem of legal restraint on administrative agencies
which is one of the chief bulwarks of his case.
(4) At the beginning (p. 9) and at the end (p. 264) Judge
Frank stresses that "what we, in a democracy, must insist upon is
a government of laws well administered by the right kind of men."
And yet there is no recognition in the book of the problem confronting Mr. Justice Reed's Committee on the Improvement of the
Civil Service. If the donning of a robe does not confer necessarily
on the wearer that rare faculty known as "judicial temperament,"
why should the appointment to an administrative post guarantee an
"expert fact-finder"92 Can a blue print (worthy of the name) for a
bigger and better bureaucracy (the word is not used in an emotive
sense) omit the whole problem of recruitment for the public service?
Before we can have any assurance of the "right kind of men" in
administrative posts, we must develop a tradition of public service
as a career. This second basic consideration cannot be ignored in
any serious study of the problem.
FORREST REVERE BLACK,

Washington, D. C.

Free Speech %n the United States. By ZECHARIAH CHAFEE, JR.,
Cambridge, Mass. Harvard University Press. 1941. (Second Printing). Pp. xviii-634.
"The Deportation Delirium" that followed the first World War
was at its height in 1920 and it was in that year that Professor
Chafee's Freedom of Speech was published. Shortly before this
country entered the present war Professor Chafee's Free Speech -in
the United States was published by the Harvard University Press.
The first part, "Survey of Freedom of Speech in 1920," was previously published in Freedom of Speech. The second part, "The
First Decade of Peace: 1920-1930," was published in The Inquiring
Mind. This part includes the last war cases, the Rand School case,
and the Gitlow case and criminal syndicalism cases. Of the sweeping California injunction casehe says, on page 340: "In short the
state of California was using its Crimunal Syndicalism Act not to
punish actual sabotage or unlawful acts, but to suppress general
printed discussions and stamp out this queer kind of industrial
union."
The third part, ' The Supreme Court under Chief Justice
Hughes: 1930-1940," discusses the "Golden Age" of Free Speech
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victories in the highest court. He dissents with the majority in
Cantwell v. Connecticut, 310 U. S. 296 (1940) as he considers house
canvassing an invasion of the home. In 'Wider Horizons," the
fourth part, there is an excellent chapter on the "History of Sedition" and "Methods of Controlling Discussion," which is concerned
especially with censorslp and the machinery of the courts. The

last part, "1941," consists of only a few pages-an apotheosis of free
speech.
This reviewer regrets that Professor Chafee disagrees with the
majority also in the Handbill cases, 308 U. S. 147. His statement,
"So peddlers of ideas and salesmen of salvation in odd brands
seem to call for regulation as much as the regular run of commercial
canvassers" (p. 407) would indicate that he would agree with the
majority in the much criticized case, Jones v. City of Opelika, 316
U. S. 584, which along with two other Jehovah's Witnesses cases
are again before the Supreme Court since the petition for hearing
has been granted in these license tax cases.
The book is well written with a fluent style. It will be enlightening for the layman as well as the student and practicing attorney. The appendix contains citations to all the federal and
state laws affecting speech.
He closes with this ringing paragraph: "Let us not in our
anxiety to protect ourselves from foreign tyrants imitate some of
their worst acts, and sacrifice in the process of national defense the
very liberties which we are defending."
EwING C. BASKETTE

Federal Taxes on Estates, Trusts and Gifts 1942-43. By ROBERT
H. Mo NTrGOMERY. The Ronald Press Company, New York: Pp.
viii, 769.
Mr. Montgomery and eight of his partners and associates have

also prepared a treatise for lawyers computing federal taxes on
estates, trusts and gifts. What has been said in regard to the larger
work on corporation taxes, is for the most part true in regard to this
shorter work. It is an excellent ready reference book for those
handling the settlement of estates and trust matters.
One of the most suggestive chapters deals with methods of
estate distribution. Bases of computation are followed by plans for
making inter vvos and testamentary dispositions, accompanied by
tables to show why one method may be more advantageous in some
cases than another method.
The chief changes in the Revenue Act of 1942 affecting estates,
trusts and.gifts are: (1) a clarification of the law as to taxing
powers of appointment, (2) anaddition making the recipient of
alimony liable for the tax on-the same, and (3) the provision that
death does not automatically result in accrual of income and deductions at the date of death. Besides these changes, we have to
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bear in mind that many decisions have been handed down during
the past year relative to estate, trust and gift taxes. The authors
have given due attention to all these changes and new cases and
carefully interpreted them.
University of Kentucky
College of Law

W LEwis ROBERTS

